


Today, its all about you, your business and compliance (or not) with
legislation and your people — e.q.

Fair Work Act 2009 (Cwth) (the Act)
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My personal philosophy is thi
| can deal with Anything.

Anything.

So long as | know what Any




You cannot contract outside the law
and it CAN be a little bit sneaky!



\\

Things that might make you think:-- hmmm

Most businesses — and that includes any business that employs only 1
person — is covered by Australian employment laws including 7he Fair
Work Act 2009 and Fair Work Regulations 2009.

What are the risks if you fail to comply with these laws...
1 big fines

1 penalties

1 expensive back-pay orders

1 damaging employee claims; and

1 personal fines for accessorial liability.

Its important to create systems with supporting policies and
procedures, so we no longer have to think... just tick the box!
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The Fair Work Commission (FWC)

make the rules

deal with applications relating to ending employment including unfair
dismissal, unlawful termination or general protections

deal with applications for an order to stop bullying at work

make workplace determinations, hear and decide on equal remuneration
claims, and deal with applications about transfer of business, stand down,
general protections and right of entry disputes help employees and
employers bargain in good faith and to make, vary or terminate enterprise
agreements

make orders about industrial action, including strikes, work bans and lock
outs

provide mediation, conciliation and in some cases hold public tribunal
hearings to resolve various individual and collective workplace disputes

provide advice on entitlements under an award or registered agreements
enforce minimum pay and award entitlements..
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The Fair Work Ombudsman (FWO)

Fair Work

OMBUDSMAN

Enforces the rules
provide reliable and timely information about Australia’s workplace relations
system

educate people about fair work practices, rights and obligations

resolve workplace issues by promoting and monitoring compliance with
suspected breaches of workplace laws, awards and registered agreements
enforce workplace laws and seek penalties for breaches of workplace laws
enforce certain orders made by the Fair Work Commission.

investigate unfair dismissal and unlawful termination applications
make changes to the legislation, awards or registered agreements
investigate bullying and harassment complaints.
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Government officials appointed by the Fair Work Ombudsman

have the power to enter a workplace at
any time during working hours or at any
other time the Fair Work Inspector
believes is necessary for compliance
purposes, if they reasonably believe:

the Fair Work Act 2009 or a Fair Work instrument (e.g. an award or
agreement) applies to the workplace

records or documents relevant to compliance are on the premises
(including documents on a computer)

issue ‘on the spot’ fines where they reasonably believe an employer has
contravened the record-keeping and pay slip obligations contained in the
Fair Work Act 2009 and the Fair Work Regulations 20009.
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Record keeping

Make and keep accurate and complete records for
all employees (e.g. time worked and wages paid)

in a form that is readily accessible to a Fair Work
Inspector

in a legible form and in plain simple English

kept for seven years

not be altered unless for the purposes of correcting an error
not be false or misleading to the employer’s knowledge

Employee records are private and confidential.

Generally, no one can access them other than the employee, their employer
and relevant payroll staff.

Employers must make copies of employee records available at the request
of an employee or former employee.

Fair Work Inspectors and organisation officials (such as a trade union) may
access employee records (including personal information) to determine if
there has been a contravention of relevant Commonwealth workplace laws.
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What is record keeping — compliance

General business and employee information
Pay
Hours of work
Leave
Superannuation contribution
Individual flexibility arrangement
Annualised wage arrangement
Guarantee of annual earnings
Termination

What is record keeping — best practice
Performance improvement
Disciplinary management

Grievance
Bullying, intimidation, harassment, sexual harassment, victimisation
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Pay slip obligations
within one working day of pay day (even if the employee is

on leave) in electronic form or hard copy

what information must be included on a pay slip?
the employer’s name
the employer’s ABN
the employee’s name
the date of payment
the pay period

the gross and net amount of payment
any loadings (including casual loading), monetary allowances,
bonuses, incentive-based payments, penalty rates, or other
separately identifiable entitlement paid — e.g. the hourly rate
includes the relevant casual loading.
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Pay slip obligations

If the employee is paid an hourly pay rate, the ordinary hourly pay rate, the
hours worked at that rate and the amount of payment made at that rate

If the employee is paid an annual rate of pay (salary), the rate as at the last

day in the pay period

Any deductions

common deductions are income tax, health insurance and
union fees

whatever the deductions, the employee must authorise it
in writing and/or it is authorised by or under an award or
order of the FWC and/or is authorised by or under a law or
an order of the court.

Superannuation contributions for the benefit of the employee

the amount of each contribution the employer made or is required to make during

the pay period

the name of any superannuation fund into which the contributions will be made
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On the spot fines by the Fair Work Inspector (infringement notice)

Maximum fines payable from an infringement notice
$630 per contravention for an individual
$3,150 per contravention for a business

In 2019-2019, Fair Work Inspectors issued almost $500,000 in ‘on the spot’
fines.

Court ordered penalties
$12,600 per contravention for an individual
$63,000 per contravention for a business

Orders:
to pay the employee what they're owed (+ interest)
granting an injunction or interim injunction L.
awarding the employee compensation for loss suffered
to reinstate an employee — i.e. employee must be given their job back
to correct discrimination.

In 2018-19, the Fair Work Ombudsman secured more than $4.4 million in
court-ordered penalties.
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HR managers, payroll and administration personnel and advisors may
be liable as an accessory if their employer breaches the Fair Work Act.

More than 90% of all litigations commenced by the FWO last financial
year sought orders against accessories — e.g. a business director or a
key advisor such as a HR manager, payroll officer, accountant or
bookkeeper.

If a key advisor fails to correctly explain the rules to their employer,
make it clear when the employer is in danger of breaking the rules or
is involved in breaches of the law, that key advisor risks being held
personally liable under Section 550 of the Act.

Personal Fines for Breaching Fair Work Laws

Accessorial liability issues for individuals often . ..csmsemms

adminstratie unctions? [l

arise in relation to breaches of the National e e
Employment Standards (NES), sham contracting, ===rere
adverse action and discrimination. e S 5 e e 0 =

s Soady: Crystsl Cor Wash - Pagecl Manager -
Hra<d % 10,003 far plscing smplos s on shem [ —
Lrcls mnd o iy s T

Fines outlined on previous slide apply.
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Other compliance areas:--

1 Sham contractin ‘
1 Underpayments

] Adverse action

) Unfair dismissal

- Discrimination

] Managing redundancy

1 Employing illegal workers

) Fair Work Information Statement
] Termination process

1 Written notice before termination
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2018-2019 FWO report reveals:--

e,

[ On-the-spot fines

= Fair Work Inspectors issued $479,900 in
on-the-spot fines in 2018-20109.

= Inspectors conducted more than 2800
workplace audits. |

= Inspectors issued 563 infringement notices.
= Inspectors issued 247 compliance notices,

M Balriork

The Fair Work
Ombudsman
and

» Registered Organisations
Commission
Entity

R s s

more than $1 million in unpaid wages recovered.

[ Court-ordered penalties

=  The FWO secured $4,400,772 in court-ordered
penalties.

ANNUAL
REPORT

18 - 19

= More than 50% of litigations filed involved businesses in the fast food,

restaurants and cafe sector.

= The FWO had 67 matters before the courts as of 30 June 2019.
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2018-2019 FWO report reveals:--

 Total monies recovered
= $40,204,976 in total monies recovered for 17,718 workers.
= Record penalty for failing to comply
= Record penalty of $105,000 against a business
and director for failing to comply with FWC Orders
 Biggest enforceable undertaking
= $447,717 for 1174 cleaners.

- Number of disputes
= 29,130 in completed disputes in 2018-20109.

= Anonymous reports to the FWO increased, with over 16,000 reports
received.

= QOver 1200 reports made in languages other than English.
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FWO priorities for 2020-2021---

 Priority sectors and issues
= |arge corporate underpayments
= fast food, restaurants and cafés
= horticulture
= franchise arrangements
= sham contracting.

- FWO approach
= provide education, advice, tools & resources
= support small business and those sectors hardest hit by COVID-19
= uphold the integrity of the JobKeeper scheme
= prioritise vulnerable workers.

The FWO says it will continue to monitor compliance broadly with a mix of
proactive and reactive regulatory work — e.g. finalising compliance activities
commenced prior to the COVID-19 pandemic to ensure employees receive
their lawful entitlements.
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Workplace
Working from home arrangements
Return to work plan
Plan for what happens if employee diagnosed with COVID-19.

JobKeeper

Ensure payment to employee in accordance with
governnlzeﬁt stipulationp ' JOBKEEPER
PAYMENT

Continue to accrue employee leave entitlements
based on the hours worked prior to COVID-19 (© NEW PAYMENT TO SUPPORT

' BUSINESSES AND TO KEEP
- AUSTRALIANS IN JOBS.

Can direct an employee to reduce hour_s (not R

wages) and take annual leave (must still consult

and employee cannot unreasonably refuse)

~ PER ELIGIBELE EMPLOYEE.
Ensure all records are kept including JobKeeper nomination form.

Stand-down
Section 524 of the Act
Awards
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Breaching of the WH&S QId

Category 1: $50,000 for an individual worker; $100,000 for an
office and $500,000 for a corporation; offences will be prosecuted
in the Magistrates Court.

Category 2: $150,000 for an individual worker; $300,000 for an
office and $1.5m for a corporation; offences will be prosecuted in
the Magistrates Court.

Category 3: $300k/5yrs jail individual worker, $600k/5yrs jail for an
officer and $3m for a corporation where the employee is at serious
risk of death/injury; offences involving reckless conduct will be

prosecuted in the District Court; and

Industrial manslaughter where there is
a death of employee it is @ maximum of
20 years imprisonment for an individual
and $10m for a corporation.

Visit WorkCover Queensland - penalties
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Breaching JobKeeper scheme

Minimum of 60 penalty units ($12,600) for breach of minimum
payment guarantee up to $126,000 for a serious contravention

Provision Description Penalty
Section 284-75 in Schedule 1 |  Administrative penalties for Afinancial penalty of up to
to the Taxation Administration false and misleading 75 per cent of the amount of any
Act 1953 statements overpayment

Imprisonment for up to 12 months
and a fine of up to 50 penalty units
(250 penalty units for corporate
entities)

Criminal offence for a failure to
comply with requirements
under the taxation law

Section 8C of the Taxation
Administration Act 1953

Imprisonment for up to 12 months
and a fine of up to 50 penalty units
(250 penalty units for corporate

Sections 8K and 8N of the Criminal offences for making
Taxation Administration false or misleading statements

Act 1953 to taxation officers i
entities)

Sectu?n .135'2 s Obtaining financial advantage = Imprisonment for up to 12 months

Criminal Code
Section 134.2 of the Obtaining financial advantage R S -

Criminal Code by deception P s
Section 135.4 of the : .

Criarinel Code Conspiracy to defraud Imprisonment for up to 10 years

The Government has outlined the penalties for employers or employees if they break the law.

(Supplied: Treasury Department)
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PRESENTER- -

[ Margaret Goody
= Human Resource strategist
= Akyra Strategy & Development
=  www.akyra.com.au
= margaret.goody@akyra.com.au
= (07 3204 8830 | 0418 794 479
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